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used, use charges must be assessed to 
those activities. For real property or 
equipment, the use charges must be at 
rates equivalent to those for which 
comparable real property or equipment 
may be leased. 

(2) After Federal funding for the 
project ceases, or if, as may be deter-
mined by the contracting officer, the 
real property or equipment is no longer 
needed for the purposes of the project, 
or if the recipient suspends work on 
the project, the recipient may use the 
real property or equipment for other 
projects, if: 

(i) There are Federally sponsored 
projects for which the real property or 
equipment may be used; 

(ii) The recipient obtains written ap-
proval from the contracting officer to 
do so. The contracting officer must en-
sure that there is a formal change of 
accountability for the real property or 
equipment to a currently funded Fed-
eral award; and 

(iii) The recipient’s use of the real 
property or equipment for other 
projects is in the same order of priority 
as described in paragraph (e)(1) of this 
section. 

(iv) If the only use for the real prop-
erty or equipment is for projects that 
have no Federal sponsorship, the re-
cipient must proceed with disposition 
of the real property or equipment in 
accordance with paragraph (g) of this 
section. 

(g) Disposition. (1) If, as determined 
by the contracting officer, an item of 
real property or equipment is no longer 
needed for Federally sponsored 
projects, or if the recipient has sus-
pended work on the project, the recipi-
ent has the following options: 

(i) If the property is equipment with 
a current per unit fair market value of 
less than $5,000, it may be retained, 
sold, or otherwise disposed of with no 
further obligation to DOE. 

(ii) If the property is equipment 
(rather than real property) and with 
the written approval of the contracting 
officer, the recipient may replace it 
with an item that is needed currently 
for the project by trading in or selling 
to offset the costs of the replacement 
equipment. 

(iii) The recipient may elect to retain 
title, without further obligation to the 

Federal Government, by compensating 
the Federal Government for that per-
centage of the current fair market 
value of the real property or equipment 
that is attributable to the Federal par-
ticipation in the project. 

(iv) If the recipient does not elect to 
retain title to real property or equip-
ment or does not request approval to 
use equipment as trade-in or offset for 
replacement equipment, the recipient 
must request disposition instructions 
from the responsible agency. 

(2) If a recipient requests disposition 
instructions, the contracting officer 
must: 

(i) For either real property or equip-
ment, issue instructions to the recipi-
ent for disposition of the property no 
later than 120 calendar days after the 
recipient’s request. The contracting of-
ficer’s options for disposition are to di-
rect the recipient to: 

(A) Transfer title to the real property 
or equipment to the Federal Govern-
ment or to a third party designated by 
the contracting officer provided that, 
in such cases, the recipient is entitled 
to compensation for its attributable 
percentage of the current fair market 
value of the real property or equip-
ment, plus any reasonable shipping or 
interim storage costs incurred; or 

(B) Sell the real property or equip-
ment and pay the Federal Government 
for that percentage of the current fair 
market value of the property that is 
attributable to the Federal participa-
tion in the project (after deducting ac-
tual and reasonable selling and fix-up 
expenses, if any, from the sale pro-
ceeds). If the recipient is authorized or 
required to sell the real property or 
equipment, the recipient must use 
competitive procedures that result in 
the highest practicable return. 

(3) If the contracting officer fails to 
issue disposition instructions within 
120 calendar days of the recipient’s re-
quest, the recipient must dispose of the 
real property or equipment through the 
option described in paragraph 
(g)(2)(i)(B) of this section. 

[80 FR 53237, Sept. 3, 2015] 

§ 910.362 Intellectual property. 

(a) Scope. This section sets forth the 
policies with regard to disposition of 
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rights to data and to inventions con-
ceived or first actually reduced to 
practice in the course of, or under, a 
grant or cooperative agreement made 
to a For-Profit entity by DOE. 

(b) Patents right—small business con-
cerns. In accordance with 35 U.S.C. 202, 
if the recipient is a small business con-
cern and receives a grant, cooperative 
agreement, subaward, or contract for 
research, developmental, or demonstra-
tion activities, then, unless there are 
‘‘exceptional circumstances’’ as de-
scribed in 35 U.S.C. 202(e), the award 
must contain the standard clause in 
appendix A to this subpart, entitled 
‘‘Patents Rights (Small Business Firms 
and Nonprofit Organizations’’ which 
provides to the recipient the right to 
elect ownership of inventions made 
under the award. 

(c) Patent rights—other than small 
business concerns, e.g., large businesses— 

(1) No Patent Waiver. Except as pro-
vided by paragraph (c)(2) of this sec-
tion, if the recipient is a for-profit or-
ganization other than a small business 
concern, as defined in 35 U.S.C. 201(h) 
and receives an award or a subaward 
for research, development, and dem-
onstration activities, then, pursuant to 
statute, the award must contain the 
standard clause in appendix A to this 
subpart, entitled ‘‘Patent Rights 
(Large Business Firms)—No Waiver’’ 
which provides that DOE owns the pat-
ent rights to inventions made under 
the award. 

(2) Patent Waiver Granted. Paragraph 
(c)(1) of this section does not apply if: 

(i) DOE grants a class waiver for a 
particular program under 10 CFR part 
784; 

(ii) The applicant requests and re-
ceives an advance patent waiver under 
10 CFR part 784; or 

(iii) A subaward is covered by a waiv-
er granted under the prime award. 

(3) Special Provision. Normally, an 
award will not include a background 
patent and data provision. However, 
under special circumstances, in order 
to provide heightened assurance of 
commercialization, a provision pro-
viding for a right to require licensing 
of third parties to background inven-
tions, limited rights data and/or re-
stricted computer software, may be in-
cluded. Inclusion of a background pat-

ent and/or a data provision to assure 
commercialization will be done only 
with the written concurrence of the 
DOE program official setting forth the 
need for such assurance. An award may 
include the right to license the Govern-
ment and third party contractors for 
special Government purposes when fu-
ture availability of the technology 
would also benefit the government, 
e.g., clean-up of DOE facilities. The 
scope of any such background patent 
and/or data licensing provision is sub-
ject to negotiation. 

(d) Rights in data—general rule. (1) 
Subject to paragraphs (d)(2) and (3) of 
this section, and except as otherwise 
provided by paragraphs (e) and (f) of 
this section or other law, any award 
under this subpart must contain the 
standard clause in appendix A to this 
subpart, entitled ‘‘Rights in Data— 
General’’. 

(2) Normally, an award will not re-
quire the delivery of limited rights 
data or restricted computer software. 
However, if the contracting officer, in 
consultation with DOE patent counsel 
and the DOE program official, deter-
mines that delivery of limited rights 
data or restricted computer software is 
necessary, the contracting officer, 
after negotiation with the applicant, 
may insert in the award the standard 
clause as modified by Alternates I and/ 
or II set forth in appendix A to this 
subpart. 

(3) If software is specified for delivery 
to DOE, or if other special cir-
cumstances exist, e.g., DOE specifying 
‘‘open-source’’ treatment of software, 
then the contracting officer, after ne-
gotiation with the recipient, may in-
clude in the award special provisions 
requiring the recipient to obtain writ-
ten approval of the contracting officer 
prior to asserting copyright in the soft-
ware, modifying the retained Govern-
ment license, and/or otherwise altering 
the copyright provisions. 

(e) Rights in data—programs covered 
under special protected data statutes. (1) 
If a statute, other than those providing 
for the Small Business Innovation Re-
search (SBIR) and Small Business 
Technology Transfer Research (STTR) 
programs, provides for a period of time, 
typically up to five years, during which 
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data produced under an award for re-
search, development, and demonstra-
tion may be protected from public dis-
closure, then the contracting officer 
must insert in the award the standard 
clause in appendix A to this subpart 
entitled ‘‘Rights in Data—Programs 
Covered Under Special Protected Data 
Statutes’’ or, as determined in con-
sultation with DOE patent counsel and 
the DOE program official, a modified 
version of such clause which may iden-
tify data or categories of data that the 
recipient must make available to the 
public. 

(2) An award under paragraph (e)(1) of 
this section is subject to the provisions 
of paragraphs (d)(2) and (3) of this sec-
tion. 

(f) Rights in data—SBIR/STTR pro-
grams. If an applicant receives an 
award under the SBIR or STTR pro-
gram, then the contracting officer 
must insert in the award the standard 
data clause in the General Terms and 
Conditions for SBIR Grants, entitled 
‘‘Rights in Data—SBIR Program’’. 

(g) Authorization and consent. (1) 
Work performed by a recipient under a 
grant is not subject to authorization 
and consent to the use of a patented in-
vention, and the Government assumes 
no liability for patent infringement by 
the recipient under 28 U.S.C. 1498. 

(2) Work performed by a recipient 
under a cooperative agreement is sub-
ject to authorization and consent to 
the use of a patented invention con-
sistent with the principles set forth in 
48 CFR 27.201–1. 

(3) The contracting officer, in con-
sultation with patent counsel, may 
also include clauses in the cooperative 
agreement addressing other patent 
matters related to authorization and 
consent, such as patent indemnifica-
tion of the Government by recipient 
and notice and assistance regarding 
patent and copyright infringement. 
The policies and clauses for these other 
patent matters will be the same or con-
sistent with those in 48 CFR part 927. 

§ 910.364 Reporting on utilization of 
subject inventions. 

(a) Unless otherwise instructed, a re-
cipient that obtains title to an inven-
tion made under an award shall submit 
annual reports on the utilization or ef-

forts to obtain utilization of the inven-
tion for at least 10 years from the date 
the invention was first disclosed to 
DOE (Utilization Reports). Utilization 
Reports shall include at least the fol-
lowing information: 

(1) Status of development; 
(2) Date of first commercial sale or 

use; 
(3) Gross royalties received by the re-

cipient; 
(4) The location of any manufacture 

of products embodying the subject in-
vention; and 

(5) Any such other data and informa-
tion as DOE may reasonably specify. 

(b) To the extent data or information 
supplied in a Utilization Report is con-
sidered by the recipient to be privi-
leged and confidential and is so marked 
by the recipient, DOE agrees that, to 
the extent permitted by law, it shall 
not disclose such information to per-
sons outside the Government. 

[80 FR 53238, Sept. 3, 2015] 

§ 910.366 Export Control and U.S. Man-
ufacturing and Competitiveness. 

(a) Export Control. Any recipient of 
any award for research, development 
and/or demonstration must comply 
with all applicable U.S. laws regarding 
export control. 

(b) U.S. Manufacturing and Competi-
tiveness. It is the policy of DOE to en-
sure that DOE-funded research, devel-
opment, and/or demonstration projects 
foster domestic manufacturing. Fund-
ing opportunity announcements 
(FOAs), therefore, may require that ap-
plicants submit a ‘‘U.S. Manufacturing 
Plan’’ in their applications. Such FOAs 
may encourage U.S. Manufacturing 
Plans to include proposals by recipi-
ents and any sub-recipients to manu-
facture DOE-funded technologies in the 
United States; however, the FOAs will 
also state that these plans should not 
include requirements regarding the 
source of inputs used during the manu-
facturing process. Regardless of wheth-
er such plans will be part of the merit 
review criteria or a program policy fac-
tor, and to the extent legally permis-
sible, all awards subject to this sub-
part, including subawards, for research, 
development, and/or demonstration, 
must include a provision that provides 
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